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JUSTICE COMMITTEE 
 

AGENDA 
 

29th Meeting, 2018 (Session 5) 
 

Tuesday 13 November 2018 
 
The Committee will meet at 10.00 am in the Mary Fairfax Somerville Room (CR2). 
 
1. Decision on taking business in private: The Committee will decide whether 

its consideration of a draft report on its post-legislative scrutiny of the Police and 
Fire Reform (Scotland) Act 2012 should be taken in private today and at future 
meetings. 

 
2. Post-legislative scrutiny of the Police and Fire Reform (Scotland) Act 

2012: The Committee will take evidence from— 
 

Humza Yousaf, Cabinet Secretary for Justice, Ash Denham, Minister for 
Community Safety, Donna Bell, Police Division, and Tom Hardy, Fire and 
Rescue Unit, Scottish Government. 
 

3. Counter Terrorism and Border Security Bill (UK Parliament legislation): 
The Committee will take evidence on legislative consent memorandum 
LCM-S5-20 from— 

 
Humza Yousaf, Cabinet Secretary for Justice, Paul Wilson and Ian Evans, 
Defence, Security and Cyber Resilience Division, Scottish Government. 
 

4. European Union (Withdrawal) Act 2018: The Committee will consider a 
proposal by the Scottish Government to consent to the UK Government 
legislating using the powers under the Act in relation to the following UK 
statutory instrument proposals— 

 
The European Enforcement Order, Order for Payment and Small Claims 
Procedure (Amendment, Revocation, Transitional and Savings Provisions) 
(EU Exit) Regulations 2018; 
 
The Inquiries and Coroners (Amendment) (EU Exit) Regulations 2018; 
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The Service of Documents and the Taking of Evidence in Civil and 
Commercial Matters (Revocation and Saving Provision) (EU Exit) 
Regulations 2018. 
 

5. Post-legislative scrutiny of the Police and Fire Reform (Scotland) Act 
2012: The Committee will review the themes emerging from the evidence 
received in order to inform the drafting of its report to the Parliament. 

 
 

Stephen Imrie 
Clerk to the Justice Committee 

Room T2.60 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5195 

Email: justicecommittee@parliament.scot 
 
 
 
 
 
 
 
 
 
The papers for this meeting are as follows— 
 
Agenda item 2  

Paper by the clerk - Police and Fire Reform (Scotland) Act 
2012 
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Private paper - Police and Fire Reform (Scotland) Act 2012 
(1) 
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Agenda item 3  

Paper by the clerk - LCM-S5-20 
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Agenda item 4  

Paper by the clerk - EU (Withdrawal) Act 2018 
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Agenda item 5  

Private paper - Police and Fire Reform (Scotland) Act 2012 
(2) 
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Justice Committee 
 

29th Meeting, 2018 (Session 5), Tuesday 13 November 2018 
 

Post-legislative scrutiny of the Police and Fire Reform (Scotland) Act 2012 
 

Note by the clerk 
 

Introduction 

1. The Scottish Parliament's Justice Committee is undertaking post-legislative 
scrutiny of the Police and Fire Reform (Scotland) Act 2012. The 2012 Act created 
a single police service and a single fire and rescue service, replacing the eight 
police forces and the eight fire brigades that had existed previously. 

2. The Committee is to examine whether: 

 the policy intentions of the Police and Fire Reform (Scotland) Act 2012 have 
been realised and are being delivered in relation to the police service and the 
fire and rescue service; and whether  

 any further policy or legislative changes are required to improve the 
effectiveness of the Police and Fire Reform (Scotland) Act 2012.  

3. There will be one panel evidence session on 13 November.  The purpose is to 
explore whether the legislation and the policy intentions of the reform of the 
police and fire and rescue services are being met. The panel will explore the 
views of the Scottish Ministers. This will be the Committee’s final evidence 
session. 

Justice Committee consideration 

4. At its meeting of 13 November 2018, the Committee will hear from one panel of 
witnesses.  This is the Committee’s seventh evidence session on the 2012 Act. 
The Committee will hear from the Cabinet Secretary for Justice, Humza Yousaf, 
and the Minister for Community Safety, Ash Denham. Written submissions from 
the witnesses can be found here. 

5. At its meeting of 18 September 2018, the Committee held a roundtable evidence 
session. It heard from Chief Superintendent Ivor Marshall, President, Association 
of Scottish Police Superintendents, Councillor Elena Whitham, Spokesperson for 
Community Wellbeing, and Mike Callaghan, Policy Manager, COSLA, Denise 
Christie, Scottish Regional Secretary, Fire Brigades Union Scotland, Sandy 
Brindley, Chief Executive, Rape Crisis Scotland, and Professor Nick Fyfe, 
Founding Director, Scottish Institute for Policing Research.  

6. At its meeting on 25 September 2018, the Committee heard from two panels of 
witnesses. It heard from Police Scotland, Fife Council, the Auditor General for 
Scotland, and Her Majesty’s Inspector of Constabulary in Scotland.  

7. At its meeting on 2 October 2018, the Committee heard from the Scottish Police 
Authority and Police Scotland.  

http://www.legislation.gov.uk/asp/2012/8/contents/enacted
http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/108700.aspx
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8. At its meeting on 23 October 2018, the Committee heard from representatives of 
the Scottish Police Federation, the Association of Scottish Police 
Superintendents, Unison Scotland, the Fire Brigades Union, and the Fire and 
Rescue Services Association.  

9. At its meeting of 30 October 2018, the Committee heard from two panels of 
witnesses.  It heard from Chief Constable Iain Livingstone from Police Scotland, 
Susan Deacon, Chair of the Scottish Police Authority, and then from Alasdair 
Hay, Chief Officer of the Scottish Fire and Rescue Service and Kirsty Darwent, 
Chair of the Scottish Fire and Rescue Service Board. 

10. At its meeting of 6 November 2018, the Committee heard from two panels of 
witnesses.  It heard from Simon Routh-Jones, HM Chief Inspector, Scottish Fire 
and Rescue Service, HM Fire Service Inspectorate in Scotland, Douglas Scott, 
Senior Policy Adviser, and Graham Jones, Safer Communities and Community 
Justice Manager from Scottish Borders Council, and then from  Kate Frame, 
Commissioner, John McSporran, Head of Investigations, and Michael Tait, Head 
of Communications from the Police Investigations and Review Commissioner, 
and Diego Quiroz, Policy Officer, the Scottish Human Rights Commission. 

11. Official Reports of all meetings will be published on the Committee’s webpage. 

http://www.scottish.parliament.uk/parliamentarybusiness/CurrentCommittees/99796.aspx
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Justice Committee 
 

29th Meeting, 2018 (Session 5), Tuesday 13 November 2018 
 

Legislative Consent Memorandum – Counter-Terrorism and Border Security 
Bill 

 
Note by the clerk 

 
Introduction 
 
1. The Counter-Terrorism and Border Security Bill is a UK Government Bill 

introduced in the House of Commons on 6 June 2018. The Bill is currently at 
Committee Stage in the Lords. 
 

2. A briefing note prepared by the House of Commons Library states: 
 

“The Bill follows the [UK] Government’s reviews of its counter-terrorism 
strategy and of counter terrorism legislation. Part 1 of the Bill would bring in 
the legislative changes arising from those reviews. Amongst other changes, it 
would: 
 

 Make it an offence to express an opinion or belief that is supportive of a 
proscribed organisation in certain circumstances (clause 1) 

 Criminalise the publication of certain images which would arouse 
reasonable suspicion that the offender was a member or supporter of a 
proscribed organisation (clause 2) 

 Strengthen the existing offence of downloading terrorist material and 
extend it to streaming such material, where this is done on three or 
more occasions (clause 3) 

 Strengthen existing offences of encouragement of terrorism and 
dissemination of terrorist publications (clause 4) 

 Increase maximum sentences for certain terrorist offences (clause 6) 

 Add to the list of offences for which extended sentences can be given 
in certain circumstances (clause 8) 

 Make changes to the notification requirements for registered terrorist 
offenders, and introduce a new police power to enter and search their 
homes (clauses 11 and 12) 

 Add certain terrorist offences to the list of offences for which a Serious 
Crime Prevention Order can be given (clause 13) 

 Allow local authorities (as well as the police) to refer people who are 
considered vulnerable to being drawn into terrorism to the multi-agency 
panels which assess them and provide support (clause 18) 

 
Part 2 of the Bill is in response to the poisoning of Sergei and Yulia Skripal in 
Salisbury on 4 March 2018 with a nerve agent. Clause 20 and schedule 3 
would bring in powers to stop, question, search and detain people at ports 
and borders to determine whether they appear to be (or have been) engaged 
in hostile activity.” 

 

https://services.parliament.uk/bills/2017-19/counterterrorismandbordersecurity.html
http://researchbriefings.files.parliament.uk/documents/CBP-8332/CBP-8332.pdf
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3. The Bill’s territorial extent is complex. The Scottish Government has set out 
which provisions in the Bill it believes are subject to consent in its Legislative 
Consent Memorandum (see Annex, and paragraphs 9-14 specifically). 
 

Legislative consent process 
 

4. The process for considering consent to the relevant provisions in a UK Bill 
essentially commences with the publication, normally by the Scottish 
Government, of a Legislative Consent Memorandum (LCM). These LCMs relate 
to Bills under consideration in the United Kingdom Parliament which contain what 
are known as “relevant provisions”. These provisions could: 
 

 change the law on a “devolved matter” (an area of policy which the UK 
Parliament devolved to the Scottish Parliament in the Scotland Act 1998); 
or 

 alter the “legislative competence” of the Scottish Parliament (its powers to 
make laws) or the “executive competence” of Scottish Ministers (their 
powers to govern). 

 
5. Under an agreement known as the “Sewel Convention”, the UK Parliament will 

not normally pass Bills that contain relevant provisions without first obtaining the 
consent of the Scottish Parliament. The consent itself is given through a motion 
(a Legislative Consent Motion) which is taken in the Chamber – but the detailed 
scrutiny is undertaken by a Scottish Parliament committee on the basis of a 
memorandum. The motion must normally be decided on before the Bill reaches 
its final amending stage at the UK Parliament in the House in which it was first 
introduced. On occasion, a memorandum is lodged which invites the Parliament 
to note that the Scottish Government does not intend to lodge a legislative 
consent motion on a particular bill. 
 

6. The detailed procedure for scrutiny of Legislative Consent Memorandums and 
Motions is set out in Chapter 9B of the Parliament’s standing orders. 

 
Counter-Terrorism and Border Security Bill – LCM 
 
7. On 1 November, the Scottish Government lodged an LCM in relation to this Bill; 

see Annex for a copy of the LCM. 
 

8. The LCM was referred to the Justice Committee for its consideration. 
 

9. Today’s meeting of the Committee gives members and opportunity to question 
the Cabinet Secretary for Justice on his recommendation that the Scottish 
Parliament should give its consent to the relevant provisions in the Counter-
Terrorism and Border Security Bill. 

 
Views of the Delegated Powers and Law Reform Committee 
 
10. The Delegated Powers and Law Reform Committee are also considering this 

LCM on 13 November. The clerk will provide an oral update if one is available. 
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Action 
 
11. Members are invited to question the Cabinet Secretary for Justice and then 

consider whether to agree - subject to receiving no substantive comments 
from the Delegated Powers and Law Reform Committee - with the 
recommendation that the Scottish Parliament should give its consent to the 
relevant provisions in the Counter-Terrorism and Border Security Bill. 
Should this be the case, the Convener will arrange for the publication of a 
short, factual report to this effect. 
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ANNEX 
 
The Scottish Government’s LCM for the Counter-Terrorism and Border Security Bill 
is set out below. 
 
Background 
 
1. This Memorandum has been lodged by Humza Yousaf MSP, Cabinet Secretary 
for Justice, under Rule 9.B.3.1(a) of the Parliament’s Standing Orders. The Counter 
Terrorism and Border Security Bill (“the Bill”) was introduced in the House of 
Commons on 6 June 2018. The Bill can be found at: 
 
https://services.parliament.uk/Bills/2017-19/counterterrorismandbordersecurity.html 
 
Content of the Counter-Terrorism and Border Security Bill  
  
2. The Bill seeks to make amendments to the current criminal offences relating to 
terrorism by: 
 

a. extending the offence of inviting support for a proscribed organisation to 
cover expressions of support that are reckless as to whether they will 
encourage others to support the organisation; 
 
b. providing that displaying in a public place an image which arouses 
reasonable suspicion that the person is a member or supporter of a 
proscribed organisation also covers the display of images online (including of 
a photograph taken in a private place), and providing power to police officers 
to seize such articles without first arresting the individual; 
 
c. amending the offence of obtaining information likely to be useful to a 
terrorist, to cover terrorist material that is just viewed or streamed over the 
internet, rather than downloaded to form a permanent record; 
 
d. amending the offences of encouragement of terrorism and dissemination of 
terrorist publications to apply in cases where the conduct is directed at a child 
or vulnerable adult who may not understand what they are being encouraged 
to do; 
 
e. conferring extra-territorial jurisdiction on a number of further offences to 
ensure that individuals linked to the UK can be prosecuted for having 
encouraged or carried out acts of terror overseas. 

 
3. The Bill also makes amendments to sentencing and the management of 
offenders in that it will increase the maximum sentence for certain preparatory 
terrorism offences to 15 years’ imprisonment. It will bring preparatory terrorism 
offences within the scope of extended determinate sentences and sentences for 
offenders of particular concern in England and Wales, and the equivalent provisions 
in section 210A of the Criminal Procedures (Scotland) Act 1995 for extended 
sentences in Scotland, to reflect the continued threat that individuals convicted of 
terrorism offences can pose. 

https://services.parliament.uk/Bills/2017-19/counterterrorismandbordersecurity.html
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4. It also requires registered terrorist offenders to provide additional information to 
the police in line with what registered sex offenders must provide, and extend the 
notification requirements to persons convicted of terrorism-related offences in 
Northern Ireland. Further, it will add terrorism offences to the list of offences for 
which an individual can be subjected to a serious crime prevention order to enable 
the ongoing management of an individual convicted of a terrorism offence. 
 
5. The Prime Minister announced that, as part of its response to the Salisbury 
incident, the UK Government would “urgently develop proposals for new legislative 
powers to harden our defences against all forms of hostile state activity” and that this 
would include the addition of a power to stop, question, search and detain individuals 
at the United Kingdom border to determine whether they have been involved in 
activity that threatens the UK’s national security. This provision is being introduced in 
the Bill (Schedule 3 of the Bill) and is modelled on Schedule 7 of the Terrorism Act 
2000. 
 
6. Other terrorism powers being amended include implementing recommendations of 
the Independent Reviewer of Counter-Terrorism legislation with respect to barring 
the introduction of information gained during an examination under Schedule 7 of the 
Terrorism Act 2000 in a subsequent criminal trial; and ensuring that the detention 
clock can be paused when a detained person is transferred from police custody to 
hospital. 
 
7. The Bill will also amend the retention of biometric material regime to strike a 
better balance between enabling the police to use fingerprints and DNA to support 
terrorism investigations and continuing to provide proportionate safeguards for civil 
liberties. It will also amend the regime governing Anti-Terrorism Traffic Regulations 
Orders (ATTROs), including removing the requirement for an ATTRO to be 
advertised where to do so would frustrate the purpose of the order and provide for 
the ability to recoup the expense of making an order from the beneficiaries of that 
order. 
 
8. Finally, the Bill will amend other measures to allow local authorities, as well as 
the police, to refer an individual to a prevent professional concerns panel and amend 
the Reinsurance (Acts of Terrorism) Act 1993 so that the government-backed 
terrorism reinsurer, Pool Re, can extend its business interruption cover to include 
losses that are not contingent on physical damage to property. 
 
Provisions Which Relate to Scotland 
 
9. The provisions of the Bill extend to the whole of the United Kingdom. However, 
the provisions that specifically require a legislative consent motion are outlined 
below. 
 
10. Clause 15 amends provisions in the Road Traffic Regulation Act 1984 
concerning ATTROs. These are temporary traffic regulation orders specifically made 
to prevent or mitigate the impact of vehicle-borne terrorist attacks at a relevant site or 
event. The amendments provide the relevant traffic authority with new powers to 



J/S5/18/29/3 

6 

impose a charge on relevant persons in connection with the making, or notification, 
of an ATTRO. The Scotland Act 1998 (Consequential Amendments) Order 2001 
amended the Road Traffic Regulations Act 1984 to provide that, in Scotland, the 
traffic authority is the roads authority as defined in section 151(1) of the Roads 
(Scotland) Act 1984. 
 
11. In effect, for the purposes of trunk roads and special roads in Scotland, the 
relevant traffic authority is the Scottish Ministers. Therefore, in providing a charging 
ability for the ATTROs, the new clause would confer a new function on the Scottish 
Minsters, thereby altering their executive competence. 
 
12. The Scottish Government requested that the Bill make consequential changes 
to the Legal Aid (Scotland) Act 1986 and the Advice and Assistance and Civil Legal 
Aid (Financial Conditions and Contributions) (Scotland) Regulations 2011. The 
changes will extend the rights of a person detained under Schedule 3 to the Bill (and 
to persons detained under section 41 and Schedule 7 of the Terrorism Act 2000) to 
obtain criminal advice and assistance without means testing. Without these 
amendments the availability of such advice and assistance would be dependent on 
financial eligibility, and this would not be consistent with the rights of persons 
detained in Scotland for the purposes of other criminal investigations. The changes 
are within the legislative competence of the Scottish Parliament; however, there is no 
appropriate vehicle to introduce the required amendments prior to the intended 
commencement of the detention provisions in the Bill. 
 
13. Clause 18 and Schedule 2, and clause 21 and Schedule 3, will enable 
biometric material retained, subject to a National Security Determination (NSD), 
to be kept longer (for a maximum of five years as opposed to the current two-year 
maximum retention period). The biometric material can be used for devolved 
purposes (such as the prevention or detection of crime). As such, part of the impact 
of these provisions is to increase the length of time that biometric material can 
be kept and used for devolved purposes in certain circumstances. 
 
14. As the provisions in the Bill extend the length of time that the biometric 
material is available for use for general policing purposes, it would have been 
open to the Scottish Parliament to enact similar provisions extending the 
retention periods of biometric data for such devolved purposes. 
 
Reasons for seeking legislative consent 
 
15. Although the subject matter of the Bill is considered to be reserved, there are 
three areas, discussed above, that require the Scottish Parliament’s consent 
because they legislate in an area of devolved competence or make changes to the 
executive competence of Scottish Ministers. These are reasonably small parts of a 
wider package of measures that seeks to improve the operation of existing legal 
powers under current counter-terrorism and connected legislation. Ensuring that 
these measures are consistently applied and available across the UK is important to 
maintaining the operation of counter-terrorism measures. 
 
  



J/S5/18/29/3 

7 

Consultation 
 
16. The UK Government has not undertaken a consultation on this legislation.  
 
Financial Implications 
 
17. There are no financial implications in regard to giving legislative consent to this 
Bill. 
 
Conclusion 
 
18. As the changes are in consequence to a wider package of counter-terrorism / 
national security measures, and maintains a consistent approach across the UK in 
these regards, it is appropriate to consent to the UK Parliament making these 
amendments in relation to Scotland rather than seek to introduce Scottish legislation 
on these points. 
 
Draft Legislative Consent Motion 
 
19. The draft motion, which will be lodged by the Cabinet Secretary for Justice, is: 
 

“That the Parliament agrees that the relevant provisions of the Counter 
Terrorism and Border Security Bill, introduced in the House of Commons 
on 6 June 2018, relating to Anti-Terrorism Traffic Regulation Orders, the 
retention of Biometric material and legal aid, so far as these matters fall 
within the legislative competence of the Scottish Parliament or alter the 
executive competence of Scottish Ministers, should be considered by the 
UK Parliament.” 

 
SCOTTISH GOVERNMENT 
November 2018 
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Justice Committee 
 

29th Meeting, 2018 (Session 5), Tuesday 13 November 2018 
 

European Union (Withdrawal) Act 2018 – Consent to UK Statutory Instruments 
 

Note by the clerk 
 

Introduction 
 
1. Members will be aware that the UK Parliament has recently passed the European 

Union (Withdrawal) Act 2018, which has now received Royal Assent. The Act 
paves the way for the UK and Scottish parliaments to begin the process of 
considering regulations to convert non-domestic EU law into UK law, which will 
need to be implemented speedily and flexibly.  
 

2. Members will recall that the process by which the UK leaves the EU requires 
consideration to be given as to whether the current body of law within the UK 
needs to be amended to reflect the fact that the UK will no longer be a member of 
the EU after exit day. At present, there are many references in regulations, for 
example, to EU bodies and the EU itself that will no longer be applicable after the 
UK has left the EU. 
 

3. Some of the necessary changes to the statute book will be done through Scottish 
Statutory Instruments (SSIs) in the usual way. However, a number will be done 
through Statutory Instruments (SIs) passed in the UK Parliament with the consent 
of the Scottish Parliament based on the recommendation of the Scottish 
Government (SI notifications). Consent will be sought as these SIs will make 
changes to devolved powers and/or executive competences. Such changes 
should be broadly technical in nature. Protocols governing arrangements for both 
of these processes have been agreed to with the Scottish Government. 

 
SI Notifications 
 
4. At today‟s meeting, Members will consider three SI notifications from the Scottish 

Government: 
 

 The Inquiries and Coroners (Amendment) (EU Exit) Regulations 2018 
(draft SI available); 

 The European Enforcement Order, Order for Payment and Small Claims 
Procedure (Amendment, Revocation, Transitional and Savings Provisions) 
(EU Exit) Regulations 2018, and; 

 The Service of Documents and the Taking of Evidence in Civil and 
Commercial Matters (Revocation and Saving Provision) (EU Exit) 
Regulations 2018 (draft SI available). 

 
5. The proposed Regulations are necessary to address the deficiencies in these 

arrangements when the UK ceases to be a member of the EU whereby 
reciprocity between the UK and remaining Member States will not be possible, or 

http://www.parliament.scot/S5_Delegated_Powers/20180911CabSec.pdf
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/109741.aspx
https://www.gov.uk/eu-withdrawal-act-2018-statutory-instruments/the-inquiries-and-coroners-amendment-eu-exit-regulations-2018
https://www.gov.uk/eu-withdrawal-act-2018-statutory-instruments/the-service-of-documents-and-taking-of-evidence-in-civil-and-commercial-matters-revocation-and-saving-provisions-eu-exit-regulations-2018
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to amend references in existing legislation to EU obligations and enforceable EU 
obligations. 
 

6. The proposed Regulations are due to be laid in the UK Parliament in late 
November and, specifically on 20 November for the Service of Documents and 
the Taking of Evidence in Civil and Commercial Matters (Revocation and Saving 
Provision) (EU Exit) Regulations 2018. 

 
7. Further information can be found in the Scottish Government‟s SI notifications. 

 
The Inquiries and Coroners (Amendment) (EU Exit) Regulations 2018 

 
8. The Inquiries Act 2005 established a statutory framework for the conduct of 

public inquiries in the UK.  From time to time events occur where it is in the public 
interest to establish an inquiry to examine what happened and make 
recommendations, with a view to ensuring that lessons are learned to prevent 
recurrence. The 2005 Act extends to the whole of the UK, and governs the 
establishment of inquiries by Scottish Ministers, as well as UK Ministers. Section 
28 of the 2005 Act limits the terms of reference of an inquiry established by the 
Scottish Ministers to “Scottish matters”, i.e. a devolved matter which relates to 
Scotland. Before exit day a person can rely on an EU obligation or an 
enforceable EU obligation under the sections listed below within the Inquiries Act 
2005. 
 

9. The proposed Regulations amend references to “EU obligation” and “enforceable 
EU obligation” in the relevant sections of the Inquiries Act 2005, to ensure 
reference is now made to “retained EU obligation” and to “retained enforceable 
EU obligation” following the United Kingdom‟s withdrawal from the European 
Union. 
 

10. The proposed Regulations also amend section 43 (interpretation) of the Inquiries 
Act 2005 to provide a definition of “retained enforceable EU obligation” for the 
purposes of the 2005 Act. The term “retained EU obligation” is already defined in 
the Interpretation Act 1978 as a result of amendments made by the EU 
(Withdrawal) Act 2018. 
 

11. The references to EU obligations and enforceable EU obligations need to be 
amended to ensure retained EU law continues to apply to these Acts once the 
UK leaves the EU.  If the references to EU obligations and enforceable EU 
obligations are not amended then the relevant provisions will no longer operate 
correctly because those terms will no longer have a clear meaning. The terms 
need to be amended to refer to the new terminology relating to retained EU law to 
be introduced by the EU (Withdrawal) Act 2018. The proposal is not that these 
Regulations amend any underlying policy in relation to the conduct of inquiries, 
but rather that existing policy continues to be effectively delivered in statute. 

  

http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/109741.aspx
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The European Enforcement Order, Order for Payment and Small Claims Procedure 
(Amendment, Revocation, Transitional and Savings Provisions) (EU Exit) 
Regulations 2018 
 
12. The European Enforcement Order (EEO), European Order for Payment (EOP) 

and European Small Claims Procedure (ESCP) Regulations form part of a group 
of EU measures, adopted under the articles of the Treaty establishing the 
European Community (which preceded Article 81 of the Treaty on the 
Functioning of the EU), which deal with civil judicial co-operation in cross border 
matters.  
 

13. The EEO, EOP and ESCP Regulations and their related EU amending and 
implementing measures will become “retained direct EU legislation” and form part 
of domestic law on and after EU Exit day under section 3 of the EU (Withdrawal) 
Act 2018. 
 

14. The EEO, EOP and ESCP Regulations establish procedures for national courts 
of participating EU Member States to deal with cross border debt claims. 
Specifically: 

 

 Regulation (EC) No 805/2004 (the EEO Regulation) creates the European 
Enforcement Order (EEO) for uncontested claims. The EEO procedure is a 
simplified way of enforcing uncontested debt claims (i.e., claims where the 
debtor has admitted liability or not responded to the claim or not appeared at 
court having initially responded) across different EU Member States. 

 

 Regulation (EC) No. 1896/2006 of the European Parliament and of the 
Council of 12 December 2006 (the EOP Regulation) creates the European 
payment order procedure (EOP procedure).  The EOP is a simplified 
procedure for pursuing uncontested EU cross-border monetary claims for a 
specific amount which are due at the time the application for the order is 
submitted.  

 

 Regulation (EC) No 861/2007 of the European Parliament and of the Council 
of 11 July 2007 (the ESCP Regulation) establishes the European Small 
Claims Procedure. The ESCP is a simplified, uniform EU procedure for civil 
and commercial cross border claims of less than E5000 which is designed for 
claimants to be able to use without needing to instruct lawyers. 

 
15. Each of the procedures operates on a reciprocal basis, requiring co-operation 

between relevant national courts in participating EU Member States. Post exit, 
absent an agreement between the UK and the EU for the continued, reciprocal, 
recognition of the EEO, EOP and ESCP procedures by the UK and the EU, co-
operation between EU and UK courts will cease as will mutual recognition of 
EEOs, EOPs and ESCP judgements. The Scottish Government has said that 
reciprocal recognition and co-operation between EU and UK courts is essential if 
the three procedures are to function effectively. The Scottish Government 
considers that it is not possible for the UK or Scottish Parliament to legislate for 
the necessary reciprocity. 
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16. The proposed Regulations will therefore revoke the directly applicable retained 
EEO, EOP and ESCP Regulations and the retained EU instruments that have 
amended the EEO, EOP and ESCP Regulations over time, and amends other 
retained direct EU legislation to remove provisions relevant to the EEO, EOP and 
ESCP Regulations.  

The Service of Documents and the Taking of Evidence in Civil and Commercial 
Matters (Revocation and Saving Provision) (EU Exit) Regulations 2018 
 
17. The civil judicial cooperation framework within the EU includes two regulations: 
 

 Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation 
between the courts of the Member States in the taking of evidence in civil or 
commercial matters (“EU Evidence Regulation”); and 

 

 Council Regulation (EC) No 1393/2007 on the service in the Member States 
of judicial and extrajudicial documents in civil or commercial matters (“EU 
Service Regulation”). 

 
18. The EU Service Regulation and EU Evidence Regulation establish frameworks 

for the transmission and fulfilment of requests for cross-border service of 
documents and the taking of evidence in civil and commercial matters between 
EU Member States. The procedures set out in both instruments are designed to 
provide an efficient, effective and speedy system of facilitating requests from one 
EU Member State to the authorities of another. 
 

19. The EU Service Regulation and the EU Evidence Regulation are reciprocal 
procedural measures, supporting civil judicial cooperation between EU Member 
States. Post EU-exit, as a third country, the United Kingdom will not have access 
to the civil judicial cooperation framework, and consequently post EU-exit these 
reciprocal EU Regulations will cease to have effect in relation to the UK. The UK 
cannot legislate to restore the necessary reciprocity. The UK is party to two 
alternative Hague Conventions on service and the taking of evidence. The 
proposed Regulations repeal of the EU Service Regulation and EU Evidence 
Regulation and domestic implementing legislation. This is necessary to ensure 
the UK can fully participate in the two Hague Conventions post EU Exit and to 
clarify that the EU Service Regulation and EU Evidence Regulation will cease to 
have legal effect in the UK post EU Exit. 
 

20. Most other EU Member States are also party to the Hague Conventions on 
service and the taking of evidence: the 1965 Convention on the Service Abroad 
of judicial and extra judicial documents in civil or commercial matters (“Hague 
1965”); and the 1970 Convention of the taking of evidence abroad in civil or 
commercial matters (“Hague 1970”), although the EU Service Regulation and EU 
Evidence Regulation apply as between EU Member States.  
 

21. Upon the EU Regulations ceasing to have effect in the UK, the UK will be able to 
fall back on the provisions of Hague 1965 and Hague 1970. 
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22. The EU Service Regulation and the EU Evidence Regulation are modelled in 
large part on the provisions of the Hague Conventions, but contain a more 
modern approach to the transmission of requests for service and taking of 
evidence across borders, including the imposition of time limits for confirming and 
responding to requests. 
 

23. The Scottish Government has stated that the Hague Conventions are potentially 
less effective and efficient in procedural terms, and not all EU Member States 
have ratified the Conventions, meaning that alternative procedures will need to 
be employed for those States. 
 

24. The Scottish Government believes, however, that the Conventions provide an 
appropriate international framework to enable requests to be transmitted and 
fulfilled which the UK can participate in.  

 
Views from officials and external bodies 

 
25. The clerks approached other parliamentary officials and relevant external 

organisations to seek their views, if any, on the proposals. This is in addition to 
the notification being placed on the Committee‟s website for public awareness.  
 

26. Views were received both from parliamentary officials and also from Dr Kirsty 
Hood QC and Professor Janeen M Carruthers (see Annex). The Committee is 
grateful to them for taking the time to provide us with comments at such short 
notice. Based on these views, Members may wish to note the following points 
from parliamentary officials alongside those from Dr Hood and Professor 
Carruthers contained in the Annex to this paper.  

 
The Service of Documents and the Taking of Evidence in Civil and Commercial 
Matters (Revocation and Saving Provision) (EU Exit) Regulations 2018 
 
27. The notification states that once these EU frameworks are revoked, the UK will 

fall back on the 1965 Hague Convention (service of documents) and the 1970 
Hague Convention (taking of evidence).  The notification states that: 
 

“[t]he Hague Conventions are potentially less effective and efficient in 
procedural terms, and not all EU Member States have ratified [them], meaning 
that alternative procedures will need to be employed for those States”. 

 
28. Members may wish to note that the Scottish Government‟s SI notification does 

not name the EU Member States which have not ratified the Hague Conventions. 
Ireland is among those States which are not party to the 1970 Convention (also 
Austria and Belgium). (For the 1965 Convention, only Austria is not party.)  What 
the “alternative procedures” will be for Ireland (and these other countries) is not 
specified in the SI notification. 
 

29. The notification says that “[t]he UK Government has conducted its own 
assessment for this SI. This will be available when the SI is published by the UK 
Government”.  As noted above, the draft SI has now been published, but the 
Explanatory Memorandum to the SI states that “[a] full impact assessment has 
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not been published for this instrument as no, or no significant, impact on the 
private, voluntary or public sector is foreseen.”  Members may wish to note that it 
is therefore uncertain whether an impact assessment has been done but not 
published, or has not been done. 
 

30. Members may wish the clerks to raise these queries with the Scottish 
Government.  
 

The Inquiries and Coroners (Amendment) (EU Exit) Regulations 2018 
 

31. Members may wish to note that the SI notification (in paragraph 3) says that there 
are four relevant sections of the Inquiries Act 2005 Act, but goes on to describe 
only three (sections 19, 22 and 25).  The draft SI itself amends four sections (19, 
22, 25 and 43(1)).  Parliamentary staff have reviewed the draft SI and our advice 
is that that this is not a significant issue given the minor nature of the change 
being made to section 43(1), however, it is unclear why it was missed out of the 
notification. 
 

32. Members may wish to note this point. 
 
Action 
 
33. Members are asked to consider the three Brexit SI notifications covered by 

this note and consider whether to agree with the view of the Scottish 
Government that it should consent to the relevant changes being made by 
the UK Government.  
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ANNEX 
 
Written submission from Dr Kirsty Hood QC, Faculty of Advocates (provided in 
a personal capacity) 
 
1. THE EUROPEAN ENFORCEMENT ORDER, ORDER FOR PAYMENT AND 
SMALL CLAIMS PROCEDURE (AMENDMENT, REVOCATION, TRANSITIONAL 
AND SAVINGS PROVISIONS) (EU EXIT) REGULATIONS 2018 
 
1.1 As is correctly narrated in the Notification to the Scottish Parliament, the EEO, 
EOP and ESCP Regulations are EU measures regarding civil judicial co-operation in 
cross-border matters.  The effect of these EU measures is fairly summarised in para. 
4 of the Notification. 
 
1.2 By virtue of the EU (Withdrawal) Act 2018, on EU Exit these EU measures 
(and related implementing measures) would become retained EU legislation and 
remain part of Scots law (and the law of the other parts of the UK).  However, as the 
Notification correctly recognises, all of these EU measures involve reciprocal 
arrangements, and thus in the absence of an agreement for ongoing EU/UK co-
operation after EU Exit (and any transitional period leading in to such an agreement), 
the measures will not operate with the same effect as presently.  As is correctly 
stated in para. 9 of the Notification, “[i]t is not possible for the UK or Scottish 
Parliament to legislate for the necessary reciprocity”.  That being so, it is being 
proposed by the Government that this retained EU legislation be revoked. 
 
1.3 If the retained EEO, EOP and ESCP Regulations are revoked, I would agree 
that amendments to domestic UK legislation (e.g., revocation of the European 
Communities (European Order for Payment) (Scotland) Regulations 2009) are 
simply an inevitable, and logical, consequence. 
 
1.4 I would also agree that transitional (and savings) provisions will be required – 
and what is proposed in this regard does not seem particularly controversial. 
 
1.5 It is correct to state that there are alternative procedures in Scots law which 
may be used to secure enforcement of foreign court orders in Scotland.  I would 
agree, however, that the alternative procedures will be more cumbersome than the 
procedures under the EEO, EOP and ESCP. 
 
1.6 I would agree that the impact of the removal of the EEO, EOP, and ESCP, 
procedures will fall directly on foreign creditors wishing to enforce their claims in 
Scotland (although it should always be borne in mind that a perceived difficulty in 
enforcing claims in a country in the event of non-payment by, or a dispute with, its 
citizens, could eventually make others less willing to do business with 
consumers/businesses in that country).  This impact is indeed not specific to 
Scotland, and will be the same across the whole of the UK.  It is correct that Scottish 
creditors will no longer be able to take advantage of these streamlined EU 
procedures to enforce their claims in other EU Member States – although that will be 
a result of EU Exit itself, rather than the proposed SI. 
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2. THE SERVICE OF DOCUMENTS AND THE TAKING OF EVIDENCE IN 
CIVIL AND COMMERCIAL MATTERS (REVOCATION AND SAVING PROVISION) 
(EU EXIT) REGULATIONS 2018 
 
2.1 The effect of the EU Service Regulation, and the EU Evidence Regulation, is 
fairly summarised in the Notification to the Scottish Parliament.  It is correct to state 
that these measures support civil judicial co-operation between EU Member States - 
and that post EU Exit (and in the absence of any future EU/UK arrangement, and 
transitional arrangements leading into that) the UK, as a „Third Country‟, will not 
benefit from participation in these.  The Notification correctly recognises that “[t]he 
UK cannot legislate to restore the necessary reciprocity”. 
 
2.2 If the retained EU measures are revoked (including revoking the parallel 
arrangements with regard to Denmark), I would agree that amendments to domestic 
UK legislation are simply an inevitable, and logical, consequence. 
 
2.3 I would also agree that transitional (and savings) provisions will be required – 
and what is proposed in this regard does not seem controversial. 
 
2.4 I would agree that in the absence of the EU Service Regulation, Scotland (and 
the rest of the UK) will have to fall back upon the 1965 Hague Convention.  It is 
correct to note the similarity of the two instruments – but that the Hague Convention 
involves transmission through Central Authorities, instead of directly to Sheriff 
Officers and Messengers at Arms (as with the EU Service Regulation).  I would also 
note that there is one EU Member State which does not appear currently to 
participate in the 1965 Hague Convention. 
 
2.5 I would agree that in the absence of the EU Evidence Regulation, Scotland 
(and the rest of the UK) will have to fall back on the 1970 Hague Convention.  Again 
it is correct to note the similarities between the two instruments – but that the Hague 
Convention involves Central Authorities, unlike the EU Evidence Regulation.  
Furthermore, not all of the EU Member States currently participate in the 1970 
Hague Convention. 
 
3. THE INQUIRIES AND CORONERS (AMENDMENT) (EU EXIT) 
REGULATIONS 2018 
 
3.1 The proposed SI would make a technical, but necessary, change (arising from 
the UK exiting the EU).  I have no further comments to offer on the proposed SI. 
 
Dr Kirsty J Hood QC 
7 November 2018 
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Written submission from Professor Janeen Carruthers 
 
The Service of Documents and the Taking of Evidence in Civil and Commercial 
Matters (Revocation and Saving Provision) (EU Exit) Regulations 2018 
 
The European Enforcement Order, European Order for Payment and European 
Small Claims Procedure (Amendment etc.) (EU Exit) Regulations 2018 
 
Thank you for your e-mail of 26 October 2018 in which you sought my views in 
respect of the abovementioned draft secondary legislation. 
 
I have read the draft Statutory Instrument pertaining to the EU Evidence Regulation 
(Council Regulation (EC) No 1206/2001 of 28 May 2001 on cooperation between the 
courts of the Member States in the taking of evidence in civil or commercial matters) 
and the EU Service Regulation (Council Regulation (EC) No 1393/2007 on the 
service in the Member States of judicial and extrajudicial documents in civil or 
commercial matters), the Explanatory Memorandum and the Notification to the 
Scottish Parliament. I very strongly support the UK Government‟s proposal to bring 
forward this legislation in preparation for the UK leaving the EU. 
 
It is necessary to address the failure of retained EU law to operate effectively (i.e. in 
a fully reciprocal manner) upon the withdrawal of the United Kingdom from the 
European Union, and to make provision for cases of a transitional nature. That being 
so, it is important to revoke the two Regulations referred to above, as well as the 
Agreement between the European Community and the Kingdom of Denmark on the 
service of judicial and extrajudicial documents in civil and commercial matters, and 
two associated Scottish Statutory Instruments relating to the Service Regulation (SSI 
2001/172 and SSI 2008/372). 
 
The fall-back position of relying on the 1965 Hague Convention on the service 
abroad of judicial and extra judicial documents in civil or commercial matters and the 
1970 Hague Convention on the taking of evidence abroad in civil or commercial 
matters, whilst not equivalent in coverage to the existing European regime (insofar 
as not all EU Member States are Contracting States to the two Hague Conventions) 
is an acceptable alternative. 
 
With regard to The European Enforcement Order, European Order for Payment and 
European Small Claims Procedure (Amendment etc.) (EU Exit) Regulations 2018, 
whilst I have not had sight of the draft Statutory Instrument nor any Explanatory 
Memorandum, I am happy to add my support to the UK Government‟s proposal to 
bring forward relevant legislation in preparation for the UK leaving the EU. In the 
absence of any deal with EU27, the European Enforcement Order, European Order 
for Payment and European Small Claims Procedure Regulations will be repealed in 
view of the failure of retained EU law to operate effectively upon UK withdrawal from 
the EU. 
 
I think it is wholly appropriate, for reasons of cost, simplicity and efficiency, that 
Scotland is included in each of the proposed statutory instruments. 
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I should be grateful if you would kindly communicate these comments to the 
members of the Justice Committee. 
 




